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ENFORCING CORRECTIONS-RELATED COURT
ORDERS IN THE DISTRICT OF COLUMBIA
Jonathan M. Smith*
In 1909, a presidential commission made the following comment about the
conditions that prevailed in the District of Columbia's jail:
That men and women should be sent to these narrow
and confined cells, the lazy to be fostered in laziness,
the industrious to be deprived of every form of
employment, in one promiscuous assembly, to corrupt
and be corrupted by each other, to be fed like beasts
and maintained at the public charge, with no prospect
for improvement in condition, with the moral certainty
that they will come out far worse than they went in, is
a fact that has become a stench in the nostrils of the
whole community, and ought to be felt as a shame and
disgrace to the whole nation.1
Unfortunately, this passage accurately describes the conditions in which many
of the District's prisoners live today. Significant abuses of the prison population
continue despite many lawsuits and hundreds of court orders. As is discussed in
greater length below, the District has been slow to respond to the crisis in its
correctional institutions and has been recalcitrant in its compliance with court
orders.
This article will give a brief history of this litigation, discuss the obstacles to
obtaining compliance with court orders and will conclude with recommendations
for litigants and for the District on ways to improve the District's success in
meeting its court-ordered obligations.
. THE LEGAL CONTEXT
The body of jurisprudence concerning prison conditions springs from the final
* Mr. Smith is the Executive Director of the D.C. Prisoners' Legal Services Project. Inc. He has
represented prisoners in class action and individual civil rights litigation.
i. President's Message. Penal Commission Report on Washington. D.C. S Doc No 648. 60th Cong.
2d Sess. (1909).
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clause-the last 6 words-of the Eighth Amendment to the Constitution of the
United States: "nor cruel and unusual punishments inflicted." The Supreme Court
has struggled in numerous cases to define what conduct violates this constitutional
prohibition. The court has held that the state cannot impose punishments which
"involve the unnecessary and wanton infliction of pain,' 2 that are "grossly out of
proportion to the severity of the crime,"' or that are "so totally without penological
justification that [they] result[] in the gratuitous infliction of suffering.'
Recognizing society's changing view on questions of punishment, the Supreme
Court, in its landmark decision in Rhodes v. Chapman concluded:
No static "test" can exist by which courts determine
whether conditions of confinement are cruel and
unusual, for the Eighth Amendment "must draw its
meaning from the evolving standards of decency that
mark the progress of a maturing society."
Applying these standards, the courts have found numerous conditions to be
unconstitutional. For example, overcrowded, dangerous and unhealthful conditions
in which prisoners are denied "the minimal civilized measure of life's necessities"
are unconstitutional. Thus, the court found that conditions of poor nutrition and
extremely overcrowded confinement in dilapidated facilities violated the Eighth
7
Amendment.
Moreover, prison officials cannot be deliberately indifferent to prisoners' serious
medical needs a A violation of the Eighth Amendment may be caused either by the
failure of the medical staff to provide treatment' or by the denial or delay, caused
2. Gregg v. Georgia, 428 U.S. 153, 173 (1976).
3. Id. See also Coker v. Georgia, 433 U.S. 584, 592 (1977); Rhodes v. Chapman, 452 U.S. 337, 347
(1981).
4. 428 U.S. 153 at 183. See also Estelle v. Gamble, 429 U.S. 97, 103 (1976): Rhodes v. Chapman, 452
U.S. at 347.
5. Rhodes v. Chapman. 452 U.S. at 346, (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).
6. Id. at 347.
7. See Hutto v. Finney. 437 U.S. 678 (1978); Wilson v. Seiter, 501 U.S. 294 (1992). See also Hclling v.
McKinney. 113 S.Ct. 2475 (1993) (excessive exposure to second hand smoke may give rise to Eighth
Amendment claim).
8. Estelle v. Gamble, 429 U.S. 97 (1976). See also Langley v. Coughlin, 888 F.2d 252 (2d Cir. 1989)
(right to medical care extends to mental health treatment). Dean v. Coughlin, 804 F.2d 207 (2d Cir. 1986)
(right to medical care extends to dental care).
9. See. e.g.. Williams v. Vincent, 508 F.2d 541 (2d Cir. 1974) (prison doctor found to have been
deliberately indifferent to prisoner's medical needs when he threw away prisoner's severed car rather than re-
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by prison officials, in a prisoner's access to care.' 0 Systemic deficiencies, such as a
policy of understaffing 1 ' may constitute deliberate indifference and give rise to a
claim.
Excessive force by staff,12 or the threat of violence by other inmates 2 can also
violate the protections of the Eighth Amendment.
Having incarcerated the individuals, stripped them of
all means of self-protection, and foreclosed access to
private aid, the state is constitutionally required to
provide prisoners with some protection from the
14
dangers to which they are exposed.
It is important to note, however, that the constitution establishes only a
minimum level of protection for prisoners. The courts have been extremely
cautious not to reach beyond this very limited arena and have simply stood as a
barrier between prisoners and the most extreme cruelty of prison officials. The
Supreme Court has commented on the limited nature of judicial involvement:
No one familiar with litigation in this area could
suggest that the courts have been overeager to usurp
the task of running prisons ...And certainly, no one
could suppose that the courts have ordered creation of
"comfortable prisons," on the model of country clubs.
To the contrary, "the soul-chilling inhumanity of
conditions in American prisons has been thrust upon
the judicial conscience.""w
In each of the cases discussed in this article involving District of Columbia

attaching it).
10. Estelle v. Gamble. 429 U.S. at 104-05.
11. Anderson v. City of Atlanta, 778 F.2d 678 (11 th Cit. 1985).
12. See. e.g., Whitley v. Albers, 475 U.S. 312 (1986); Bell v. Wolfish, 441 US. 520 (1979); Hudson v.
McMillian. 112 S. Ct. 995 (1992); Norris v. District of Columbia, 737 F.2d 1148 (D.C. Cir. 1984): Johnson v.
Glick, 481 F.2d 1028 (2d Cir. 1973).
13. Farmer v. Brennan. 62 U.S.L.W. 4446 (June 6. 1994) (correctional officials violate the Eighth
Amendment if deliberately indifferent to threat of violence by one prisoner against another).
14. Morgan v. District of Columbia, 824 F 2d 1049, 1057 (D.C. Cir. 1987).
15. Rhodes v. Chapman. 452 U.S. 354. (quoting Inmates of Suffolk County Jail v. Eisenstadt. 360 F.
Supp. 676. 684 (D. Mass 1973)).
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correctional institutions, shocking conditions have been found to exist by the
courts-conditions sufficient for the courts to hold that the constitution has been
violated.1"

II.

BACKGROUND

At a rate of two percent of the District of Columbia's population, the District
has the highest per capita incarceration rate of any jurisdiction in the United
States. 17 Over the past ten years, the local prison population has risen dramatically
as a result of the institution of mandatory minimum sentences for certain crimes,
increased rates of re-incarceration for violation of parole, and a trend toward
longer sentences in general.' 8 Approximately 11,000 men and women are currently

incarcerated in District of Columbia correctional facilities.1

Despite years of

16. The problem of unconstitutionally adverse prison conditions and the use of litigation as a reform tool
is not unique to the District of Columbia. See Bradford Tribble, Prison Overcrowding In Alaska: A Legislative
Response to the Cleary Settlement, 8 ALASKA L. REV. 155 (1991); Jeff Bliech, The Politics of Prison
Crowding, 77 CALIF. L. REV. 1125 (1989); Note, Complex Enforcement: Unconstitutional Prison Conditions,
94 HARV. L. REV. 626 (1981); Note, Releasing Inmates from State and County Correctional Institutions:
The Propriety of Federal Court Release Orders, 64 TEX. L. REV. 1165 (1986); Comment, Confronting the
Conditions of Confinement: An Expanded Role for Courts on Prison Reform, 12 HARV. C.R.-C.L. L. REV.
367 (1977). The problems experienced by litigants in enforcing court decrees involving correctional institutions
are also not unique to the District. See Note, The Remedial Process in Institutional Reform Litigation. 78
COLUM. L. REV. 784 (1978) (survey of the difficulties other courts have experienced in obtaining compliance
with court orders in social reform litigation, including correctional litigation); Starr, Accommodation and
Accountability: A Strategy for Judicial Enforcement of Institutional Reform Decrees, 32 ALA. L. REV 399
(1981).
17. In 1990, the District incarcerated its citizens at the rate 1,148 per 100,000 in population. U.S.
DEPT OF JUSTICE. BUREAU OF JUSTICE STATISTICS. SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS, 637,
Table 6.72 (1991). The District's rate of incarceration is more than twice that of any state. Id. See also
JEROME G. MILLER. NATIONAL CENTER ON INSTITUTIONS AND ALTERNATIVES. HOBBLING A GENERATION
YOUNG AFRICAN AMERICAN

MALES IN DC's CRIMINAL JUSTICE

SYSTEM (April

17.

1992);

DC

BAR

1989).
The local prison population has risen from approximately 7,400 in 1985 to more than 11,000 in

COORDINATING COMMITTEE ON PRISONS AND PRISONERS. A PRIMER ON OUR PRISONS, at V (March 15.

18.

1994. See OFFICE OF POLICY AND PROGRAM DEVELOPMENT. DISTRICT OF COLUMBIA GOVERNMENT. INDICES
A STATISTICAL INDEX TO DISTRICT OF COLUMBIA SERVICES

383 (1990); District of Columbia Fiscal Year

1995 Operations Budget and Revised Fiscal Year 1994 Request 93 (1994). From 1985 to 1991, the number of
prisoners annually being sentenced to incarceration remained roughly unchanged. See OFFICE OF POLICY AND
PROGRAM DEVELOPMENT

DISTRICT OF COLUMBIA GOVERNMENT. INDICES. A STATISTICAL INDEX TO DISTRICT

OF COLUMBIA SERVICES 380 (1990); id. 341 (1992).

19.

See Campbell v. McGruder, No. 1462-71 (D.D.C.) (Bryant. J.), 224th Report to the Court,

Attachment I. p. 3 (March 1. 1994); DISTRICT OF COLUMBIA FISCAL YEAR 1995 OPERATIONS BUDGET AND
REVISED FISCAL YEAR 1994 REQUEST PUBLIC SAFETY AND JUSTICE, 93. Table II.
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litigation, these institutions continue to be overcrowded, poorly maintained and

plagued with violence."0
There are nine correctional institutions operated by the District of Columbia
Department of Corrections."1 Each of these institutions are either the subject of
pending litigation or governed in some significant respect by a consent decree. The
proceedings in these cases have revealed that the Department of Corrections is an
agency that is in complete disarray, under-funded, poorly managed and in a
constant state of crisis. These problems have persisted unabated for 20 years, or
longer, despite the diligent efforts made by the courts and by counsel for the
prisoners.

III. THE PROBLEM OF THE DISTRICT OF COLUMBIA'S REPEATED FAILURE TO
COMPLY WITH CORRECTIONS RELATED COURT ORDERS

In Rhodes v. Chapman" the United States Supreme Court recognized that
"judicial intervention is indispensable if constitutional dictates-not to mention
considerations of basic humanity-are to be observed in the prisons."
Unfortunately, this intervention has been all too necessary in the case of the
District of Columbia.
The District is perpetually defending motions for contempt and for sanctions in
litigation involving its prisons. During a recent hearing to determine whether the
District of Columbia should be held in contempt for violating court orders to
remedy serious problems at the District of Columbia Jail, the Honorable William
B. Bryant succinctly summed up the extent of the District's efforts to comply with
court orders related to the Department of Corrections: "[N]othing is done except
at the end of a cattle prod... [T]he cattle prod is a motion for contempt."1'
In virtually every case in which an order has been entered requiring systemic
reform of an institution operated by the District of Columbia Department of
20. See. e.g., Campbell v. McGruder, 416 F. Supp. 100 (D.D.C. 1975). of'd In part. 80 F.2d 521
(D.C. Cir. 1978); John Doe v. District of Columbia, No. 79-1726 (D.D.C.): Thelve John Does v. District of
Columbia, 668 F. Supp. 20 (D.D.C. 1987). rev'd, 841 F.2d 1133 (D.C. Cir. 1988); Inmates of Occoquan v.
Barry, 717 F. Supp. 854 (D.D.C. 1989); Inmates of Modular Facility v. District of Columbia. No. 90-727
(D.D.C.); Inmates of Three Lorton Facilities v. District of Columbia. No. 92-1208 (D.D.C.).
21. The District of Columbia's correctional institutions are described in Appendix B.
22. 452 U.S. at 354.
23. Inmates of D.C. Jail v Jackson. No. 75-1668 (D.D.C.) (Bryant. J.). Transcript or Hearing on
Plaintiffs' Motion For an Order to Show Cause Why the Defendants Should Not Be Held in Contempt. at 10.
April 6. 1993; Campbell v. MeGruder, No. 1462-71 (D.D.C.) (Bryant. J.).
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Corrections," the District has failed to comply with the terms of the order.
The following is a description of four of the most significant cases. These cases
are offered as illustrations of the problems that plaintiffs and the courts experience
in enforcing court orders and are in no way intended to be an exhaustive history of
prisoners' rights litigation in the District of Columbia. 3
A.

The District of Columbia Jail

The two oldest of the District of Columbia prison reform cases are Campbell v.
McGruder0 and Inmates of D.C. Jail v. Jackson.7 These consolidated class action
lawsuits challenge the totality of the conditions at the District of Columbia
Detention Facility. Campbell was filed in 1971 on behalf of a class that consists of
all pre-trial detainees confined to the Jail. In 1974, Inmates was filed on behalf of
the class that consists of the sentenced prisoners in the Jail.28
Following a trial in 1975, Judge William B. Bryant held that the conditions of
confinement in the D.C. Jail were so severe that they violated the Eighth
Amendment prohibition against cruel and unusual punishment. The court found
that the Jail was so overcrowded that prisoners were being subjected to "both
physical and psychological damage." 29 Over the next ten years, the court
conducted hearings and entered numerous orders attempting to get the District to
correct the problems.30
On July 15, 1985, ten years after the court first ordered the District to take
corrective action, the court again found that extremely serious problems persisted

24. The institutions that confine juveniles are also under court order. See Jerry M. v. Kelly, No. 151985 (D.C. Super. Ct.) (Urbina. J.). Juvenile correctional institutions are operated by the Department of
Human Services and thus are not discussed in this article.
25. Appendix A is a description of the major cases, in addition to those discussed in the body of this
article, in which decrees have been entered or that are pending before the courts concerning the District of
Columbia correctional system.
26. No. 1462-71 (D.D.C.) (Bryant, J.); 416 F. Supp. 100 (D.D.C. 1975); 416 F. Supp. 106 (D.D.C.
1975); 416 F. Supp. III (D.D.C. 1976); aff'd in part, 580 F.2d 521 (D.C. Cir. 1978); 554 F. Supp. 562
(D.D.C. 1982).
27. No. 75-1668 (D.D.C.) (Bryant, J.); [hereinafter Inmates of D.C. JainJ.
28. At the time the lawsuit was filed, the Jail was located in a different building. The new Jail was built
in 1976 and the old Jail has since been torn down. The old Jail was constructed in 1872 and remained in
continuous operation until the construction of the new Jail.
29. Memorandum and Order at 2,March 21, 1975, Inmates of D.C. Jail.
30. Compliance related Orders were entered on: November 5,1975; May 24, 1976; April I. 1977; June
9. 1980. January 14, 1981; March 8,1982; September 15, 1982; October 8, 1982; December 16, 19821 June
27, 1983; September 30. 1983; November 28, 1983; February 3. 1984; May 7,1984;and July 15, 1985.
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at the Jail that violated prisoners' rights under the Fifth and Eighth Amendments
to the United States Constitution."1 The court made the following comment on the
District's efforts to address the situation:
The development of intolerable overcrowding and its
negative impact on persons housed in the jail were
obvious and predictable early on-at least to this court
and the Court of Appeals. In light of these predictions
both this court and the Court of Appeals have
oftentimes identified specific avenues by which the
population pressure could be reduced, emphasizing the
necessity for defendants to develop a long-range,
comprehensive approach to overcrowding, and warned
of the legal consequences if defendants did not use
their presumed expertise to rectify ongoing
constitutional violations. Nevertheless, instead of a
sustained drive against the effects of a population
crisis, defendants' efforts have been sporadic, largely
unproductive; and conditions have steadily worsened.
Time and again, defendants have requested the court
to defer to their accumulated wisdom, to stay its hand
and to give them more time. Time and again, these
requests have been honored in the hope and
expectation that defendants would solve these
problems expeditiously and effectively. However,
instead of matters improving they have deteriorated.32
Judge Bryant held that the cause of the unconstitutional condition$ was extreme
overcrowding. 33 He ordered the District to reduce the population in the Jail from
more than 3,500 prisoners to 1,684 prisoners within 40 days. 3 ' If the District failed

31. Order at 49, July 15, 1985, Inmates of D.C Jail Viewed in the aggregatc it is clear that the
serious overcrowding at the Jail has created conditions that are so acute that they deny inmates the minimum
of life's necessities and inflict punishment on pre-trial detainees, thus establishing plaintiffs' claims of
constitutional violations.
32. Id. at 50.
33. Id. at 49.
34. Id.
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to meet the target, the court ordered that no new prisoners could be housed in the
institution until the population was reduced to the 1,684 level.3
In the wake of Judge Bryant's Order, the parties entered into a remedial
Stipulation. 8 This Stipulation required a reduction in the population at the Jail in
accordance with a specified schedule that permitted the District a longer period in
which to reduce the populatiofi, the imposition of a population ceiling of 1,684
prisoners once the reduction in population had been met, the implementation of
programs to assist in the reduction of the population, 7 improvements in health and
mental health services, and increased compliance reporting.
The District continued to fail to satisfy the court's Orders. On March 11, 1987,
the District was held in contempt. On September 26, 1990, the court ordered the
District to provide detailed reports concerning compliance with court orders
relating to health services. Finally, on April 20, 1993, the court found that the
District was still not complying with its Orders and appointed a Special Officer to
monitor and report on the District's compliance.38 The court concluded:
This is not the first time that this court has found that
the defendants have failed to comply with its orders.
In light of the defendants' history of non-compliance,
and given the complicated and factually intensive
nature of the matters at issue, this court determines
that a Special Officer is necessary to assist the court in
effecting future compliance with its orders. This step is
not taken lightly, and is based on this court's more
3
than twenty years experience in this litigation .
Pursuant to the court's order, on September 15, 1993, the Special Officer issued
the reports of her experts on medical and mental health services at the District of

35. Id.
36. The Stipulation was filed and entered as an Order of the Court on August 22, 1985.
37. The District was required to create additional space in halfway houses, process parole applications
in an expedited manner and create a program to assist prisoners who had small monetary bonds to post their
bonds. In addition, the Mayor agreed to lobby for legislation that would permit the reduction in the minimum
sentence of certain non-violent offenders. See Stipulation and Order, August 22. 1985, Inmates of D.C. Jail.
38. Order Appointing Special Officer, April 20, 1993, Inmates of D.C. Jail. The Court appointed Grace
M. Lopes who is also the Special Officer in Twelve John Does v. District of Columbia. John Doe v. District of
Columbia, Inmates of the Modular Facility v. District of Columbia, and Inmates of Occoquan v. Barry.
39. Order Appointing Special Officer at 4-5, Inmates of D.C Jail.
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Columbia Jail.40 These reports chronicle serious deficiencies in the delivery of basic
services. The experts identify not only systemic problems, but examples of
prisoners who needlessly suffered or died because of inadequate or incompetent
treatment.4 Robert Cohen, M.D.,42 the Special Officer's medical expert concluded:
The quality of medical services is deplorable, the
physical condition of the medical areas are horrible,
and the infirmary is a disgrace.
These findings do not represent exceptions to the
normal functioning of the jail, but, unfortunately
characterize the current state of affairs. There are
many more cases of negligent, callous medical
practices with terrible outcomes which I have not
included. Hopefully, this report will aid in efforts to
quickly remedy the situation."3
Richard Belitsky, M.D., the Special Officer's mental health expert was similarly
troubled by what he found. Dr. Belitsky wrote:
There are very serious and longstanding problems in
the provision of mental health care at the Washington,
D.C. Jail. The physical plant is deplorable, and the
mental health care that is provided is frequently
substandard and at times dangerous and negligent.
Particularly troublesome is that most, if not all, of the
areas of deficiency noted in this report have been well
known and clearly documented for years without
adequate resolution. As a result, inmates incarcerated
at the Washington D.C. Jail have had inferior,

40. Campbell v. McGruder. No. 1462-71 (D.D.C.); Inmates of D.C. Jail v. Jackson. No. 75-1668
(D.D.C.). Expert Reports on Medical and Mental Health Services at the District of Columbia Jail. Septemb er
15, 1993 (on file with author).
41. See. e.g.. Robert L. Cohen. M.D., Review of Medical Services in the Central Detention Facility
(CDF), 59-73, September 15, 1993 (on file with author).
42. Dr. Cohen is the former Director of Health Services for the New York City Jail on Riker's Island.
43. Id. at 3-4.
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inadequate and at times harmful treatment."
On February 2, 1994, the Special Officer issued her own report on the District's
Compliance. In her report, the Special Officer found significant problems with
health care which have harmed and continue to harm prisoners and which pose a
substantial risk to the health of the public, corrections officers and the prisoners
themselves. In addition, the Special Officer found that this substandard health care
violates numerous provisions of this court's orders. She summarized her findings as
follows:
[T]he Special Officer finds that the defendants are in
substantial non-compliance with virtually every order
issued in this case that relates to medical care at the
District of Columbia Jail. The defendants have
violated these orders with impunity. These violations
evidence pervasive and systemic deficiencies in the
medical delivery system which have rendered the
system dysfunctional. There is forceful evidence of a
long-standing pattern of grossly deficient care. The
Jail's health care system does not meet the basic and
serious medical needs of inmates incarcerated at the
Jail. The health and safety of the Jail's inmates and
the community into which they are released is
compromised by these deficiencies. There is
substantial evidence which demonstrates that the
defendants have repeatedly provided this court with
inaccurate and misleading information about the
45
status of their compliance with the court's Orders.
The report of the Special Officer describes 36 provisions of court orders that
have been violated by the defendants. These violations include core provisions of

44. Richard Belitsky, M.D., An Evaluation of Mental Health Services at the Washington D.C. Jail, 27,
September 15, 1993 [hereinafter Report] (on file with author). Dr. Belitsky found, inter ala, the following
conditions: inadequate suicide prevention, (Report at 8); improper restraint of mentally ill prisoners (Report at
14); failure to provide treatment other than the administration of psychiatric medications (Report at 16);
improperly administered psychiatric medications (Report at 22); and no quality assurance (Report at 26).
45. The Special Officer's Report on Medical Care at the District of Columbia Jail 1-2 (Feb. 2. 1994)
[hereinafter Special Officer's Report]. (on file with author).
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court orders designed to improve health care at the Jail. The Special Officer
concluded:
[T]he defendants have violated this court's orders with
impunity, including the Orders of March 5, 1993 and
November 9, 1993 granting interim relief. Among
other violations, they have failed to properly conduct
sick call, failed to operate a chronic disease clinic,
failed to implement a quality assurance program,
failed to maintain a full-time health services
administrator at the Jail, failed to properly conduct
intake, failed to properly provide meaningful access to
specialty services, failed to appropriately and
professionally respond to life threatening emergencies,
failed to properly provide medical diets and failed to
keep their own kitchen and medical clinic clean.4
Significantly, the Special Officer also found that the defendants "continually
provid[ed] the court with inaccurate and misleading information about their
compliance with the court's orders."'" These misrepresentations include the
following:
" Defendants reported that they properly screened every prisoner on intake
to the Jail for tuberculosis. The Special Officer documented that a
significant number of prisoners were in fact not tested."
" The defendants claim that they have cleaned the infirmary and the kitchen
and that they maintain them in a clean and vermin-free condition. As the
Special Officer's Report demonstrates, this is clearly not the case. The
inspection performed by the DCRA,' 9 and the observations of the Special
Officer reveal that this is simply not true5 ° In fact, the defendants reported
that the kitchen was clean during a reporting period in which it received a

46. Id. at 124-125.
47. Id. at 125.
48. Id. at 33-35
49. The District of Columbia Department of Consumer and Regulatory Affairs (DCRA) inspected the
Jail pursuant to the November 9. 1993 Order.
50. Special Officer's Report at 54-55, 121-124.
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failing score during an inspection by health inspectors.5"
* Defendants reported that they provide sick call on segregation units 7 days
per week. The Special Officer discovered that, despite this representation,
sick call on those units is held only 5 days per week on a number of
occasions.52
" The defendants represented to the Special Officer in the Twelve John Does
litigation 53 that handicapped prisoners would be transferred from the
Central* Facility to a new, specially equipped unit at the Correctional
Treatment Facility. These prisoners were instead transferred to the Jail
84
infirmary which was ill-equipped, and unprepared to meet their needs.
• The defendants reported that they conducted the quality assurance
activities required by Court Order. The Special Officer found this assertion
to be "patently inaccurate and misleading." 55
On March 16, 1994, the court entered another order finding that the District
was in contempt of, or failing to comply with, court orders related to medical and
mental health services. 5" The March 16, 1994 Order requires the District to
implement a remedial plan drafted by the Special Officer and to hire an internal
compliance monitor. 57 The Special Officer is due to file a remedial plan on July 15,
1994. Significantly, the District consented to the entry of this Order conceding
that it had been in contempt. Unfortunately, conceding that it had been in
contempt was all the District did to comply with the March 16, 1994 Order. On
May 4, 1994, the Special Officer filed a report with the court detailing the
District's failure to properly isolate prisoners with infectious tuberculosis. Failure
to isolate the prisoners infected with tuberculosis violated the court's November 9,
1993 Order and established that the District falsely reported complying with this

51. Id. at 121-123.
52. Id. at 61.
53. Twelve John Does v. District of Columbia, 80-2136 (D.D.C.) [hereinafter Twelve John Does] is a
class action lawsuit involving conditions at the Central Facility.
54. Special Officer's Report at 82-83.
55. Id. at 88-89. Under the Court's November 9,1993 Interim Order, the defendants were to conduct
quality assurance to evaluate the treatment provided to prisoners receiving certain psychiatric medications,
prisoners who died, and prisoners receiving medications for the treatment of tuberculosis.
56. Consent Order, March 16, 1994, Twelve John Does. See also Plaintiffs' Motion That the Court
Adopt the Special Officer's Report on Medical Care at the District of Columbia Jail as the Court's Findings
and That the Defendants Be Held in Contempt of Court filed February 16, 1994.
57. Id.
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requirement.58 The Special Officer recommended that the District be fined up to
$10,000 per day for any future violation and $1,000 for each future false report or
failure to report.5 9
B. The Central Facility
The most comprehensive of the District's prison cases is Twelve John Does v.
District of Columbia." In Twelve John Does the plaintiffs seek to address
numerous serious problems at the Central Facility that give rise to dangerous and
unconstitutional conditions of confinement. On April 28, 1982, the parties entered
into a detailed, 59-page, Consent Decree. The Consent Decree contains, inter alia,
specific provisions that address overcrowding, the conditions in the punitive
confinement cell block, security and contraband control, perimeter surveillance,
correctional officer staffing, environmental health and sanitation, fire safety, access
to educational and rehabilitative programs, and access to medical and mental
health services. As is demonstrated below, the District has repeatedly failed to
comply with many of the provisions of this decree."
Since the entry of the Consent Decree, the court has repeatedly found the
District to be in non-compliance with its obligations and has held the District in
contempt of court. In 1988, the Court of Appeals wrote the following concerning
the Twelve John Does litigation:
Unfortunately, the consent decrees did not mark the
end of this litigation. The district court's efforts over
the last five years to monitor the decrees have been
almost continually hampered by the failure of the
02
District to abide by the terms of the decrees.
1. AcCESS TO HEALTH CARE. One example of the District's problems in meeting
58. The Special Officer's Interim Remedial Plan Regarding Isolation of Inmates With Suspected and
Diagnosed Tuberculosis, May 4, 1994. (on file with author).
59. Id. at 13-14.
60. No. 80-2136 (D.D.C.) (Green, J.), 668 F. Supp. 20 (D.D.C. 1987), rev'd, 841 F.2d 1133 (D.C. Cir.
1988).
61. Although there has been compliance litigation in this case concerning other issues, this article will
discuss the District's failure to comply with decree provisions related to health care and environmental health
care only. The history of the litigation on these questions illustrates the District's recalcitrance to comply with
court orders and the extent to which the court must become involved in order to get any improvement at all.
62. Twelve John Does v. District of Columbia, 841 F.2d 1133. 1135 (D.C. Cir. 1988).
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the decree requirements in Twelve John Does is its failure to satisfy its
constitutionally-mandated obligation to provide adequate health services to
prisoners.6 3
The 1982 Consent Decree contains provisions that specify the level of medical
and psychiatric staffing, require the purchase and maintenance of basic medical
supplies and equipment, and call for the repair and maintenance of the medical
facilities. In late 1989, the court's Special Officer, with the assistance of Robert
Cohen, M.D., an independent correctional medical expert, conducted a review of
health services at the Central Facility to measure the extent of the District's
compliance with these Decree requirements. The Special Officer concluded:
Dr. Cohen's findings after examining specific inmate
charts and medical practices at Central led him to
conclude that there are "multiple serious systemic
problems which result in inadequate care and
unnecessary suffering." The Special Officer concurs in
the finding of Dr. Cohen, and further finds that as a
result of these systemic problems the quality of care at
the Central infirmary is unacceptable according to any
64
reasonable standard.
The court adopted the Special Officer's findings and held that the District was
not in compliance with its Orders. The court ordered the District to take specific
remedial measures and, in addition, authorized the Special Officer to contract for
needed services at the District's expense should such action be necessary.05
The Special Officer filed a second report on medical and mental health services
on April 14, 1991.66 Again, the Special Officer found that the District had failed
to comply with the court's orders. This report resulted in a Consent Order that was
63. The Supreme Court interprets the Eighth Amendment to require correctional officials to not be
deliberately indifferent to prisoners' serious medical needs. See Estelle v. Gamble, 429 U.S. 97 (1976).
64. Third Report of the Special Officer of the Court, Report on Medical Services at 12. (on file with
author). Although this was the third report filed by the Special Officer in Twelve John Does v. District of
Columbia. it was the first report on medical care. The Special Officer issued two subsequent reports on
medical care at the Central Facility: Second Report on Medical and Mental Health Services, April 14, 1991
and February/March 1992 Report of the Special Officer on Medical Services and Mental Health Staffing at
the Central Facility, March 13, 1992.
65. Order, December 14, 1989 Twelve John Does.
66. Report of the Special Officer of the Court Regarding Compliance with the December 14. 1989
Order. April 14, 1991. (on file with author).
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filed on June 14, 1991. The Consent Order provided for specific deadlines for
compliance and for fines in the event that the District failed to comply.
The Special Officer issued a third report on Health Services on March 13,
1992. 6 7 She concluded that the District was still not complying with the court's
Orders. The report identifies, in part, the following problems:
1. The absence of medical, administrative and nursing leadership
must be addressed. The failure to institute an effective
management and supervisory system contributes to virtually all of
the clinical deficiencies identified by Dr. Cohen.
2. The retention of practitioners known to be incompetent is
patently unacceptable. As Dr. Cohen points out, there is reliable
evidence that has not been disputed which establishes that at least
one incompetent practitioner severely imperiled the life of a
seriously ill inmate.
3. The deterioration of the physical plant in the infirmary.., is a
critical problem...
5. The chronic shortage of essential supplies . . . is a grave

problem....
6. The violation of standard pharmacy practices must be
remedied...
7. The dangerous and life threatening dysfunction evident in the
operation and maintenance of the emergency cart persists and
must be cured....
9. The failure to meet minimal standards for emergency transport
is potentially a life-threatening problem....
10. The failure to maintain life-saving equipment in the
emergency room in proper working order contributes to the
grossly deficient emergency care that is available....
12. The failure to meet the most basic medical needs of prisoners
because of the significant delays in access to specialized services
should not continue....
14. The failure to provide basic treatment and diagnostic care for
infirmary patients should also be remedied....
15. The virtual absence of care and corresponding deterioration of
67. February/March 1992 Report of the Special Officer on Medical Services and Mental Health
Staffing at the Central Facility, March 13. 1992. (on file with author).
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the health of physically disabled prisoners is a very serious
problem. 8
This Report resulted in another Consent Order that requires the District to take
specific remedial measures.6 9
2. ENVIRONMENTAL HEALTH. Health services is not the only area in which the
District had trouble achieving compliance.70 There was, because of the District's
refusal to comply with the terms of the Decree, extensive litigation on
environmental health issues as well. In a motion filed in 1989, the plaintiffs
described their difficulty in obtaining the District's compliance with environmental
health and sanitation provisions:
The torturous effort to achieve compliance with the
Consent Decree has been marked by the District's
repeated failures to correct environmental health and
sanitation deficiencies or to establish effective
management techniques to improve compliance.
Repeated contempt motions and amendments to the
Decree have attempted to bolster the environmental
provisions and facilitate the District's compliance."1
The history of litigation on sanitation issues began only a year after the entry of
the Consent Decree. 2 On March 1, 1983, the plaintiffs filed a motion for contempt
after a sanitation inspection revealed serious problems. This motion was settled by
amending the Consent Decree on August 18, 1983. On November 5, 1984, the
plaintiffs were again forced to file a motion for contempt. On March 4, 1985,
again, the Decree was modified in an effort to assist the District to come into

68. Id. at 30-32.
69. Consent Order, June 10, 1992, Twelve John Does.
70. The District was also held in contempt for failing to comply with the population ceiling created by
the Consent Decree. See. e.g., 650 F. Supp. 619 (D.D.C. 1986).
71. Memorandum in Support of Plaintiffs" Motion for Finding of Contempt, and Imposition of
Sanctions, on Environmental, Medical and Mental Health Issues, November 6, 1989, Twelve John Does.
72. A detailed description of the history of the District's noncompliance with the environmental health
and sanitation provisions of the Consent Decree is set forth in the Plaintiffs' Memorandum in Support or
Plaintiffs' Motion for Finding of Contempt. and Imposition of Sanctions. on Environmental, Medical and
Mental Health Issues, November 6, 1989 at n.2, Twelve John Does.
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compliance.7 3 This time the District agreed to a fine of $50 per day for future noncompliance. On June 10, 1985, the plaintiffs moved for an imposition of fines. On
March 5, 1986, the plaintiffs again moved for contempt. The court held that the
District was in contempt of its orders on March 27, 1986 and appointed a Special
Officer.
Unfortunately, the appointment of a Special Officer did not resolve the problem.
On July 25, 1989, the Special Officer filed a report detailing numerous violations
of the Decree. On November 7, 1989, the plaintiffs moved that the District be held
in contempt and on December 12, 1989, the Special Officer's findings of noncompliance were adopted by the court. 4
Although the District has yet to fully comply with its decree obligation, there
has been an increase in compliance and a decrease in the payment of fines since
the appointment of the Special Officer. The Special Officer has assisted the
District in identifying its obligations, engaging in self monitoring and finding
solutions to compliance-related problems. In addition, the Special Officer has
engaged highly qualified outside experts who have evaluated the District's systems
and have helped the District develop programs and plans that will permit the
District to come into compliance with the various court orders.
C. The Modular Facility
Inmates of the Modular Facility v. District of Columbia" is the most recent of
cases that attempts to address overcrowding in the District's correctional system.
This case was brought on March 28, 1990, on behalf of the prisoners confined to
the Modular Facility. Although the institution had only been in operation since
1986, by 1990 it had become extremely overcrowded, dangerous, and
unhealthful. 76 Prisoners were routinely denied access to health services,
rehabilitative programs and outside recreation. The case went to trial in November
1990 and at the completion of the plaintiffs' case, the parties agreed to a Consent
Decree. The Decree contains detailed provisions including: a population ceiling,
specified staffing of health services, specified staffing of psychological services,
procedures for the classification of prisoners, repair of the physical plant,
73. Consent Order. March 4. 1985, Twelve John Does.
74. Order, December 12. 1989, Twelve John Does.
75. No. 90-727 (D D.C.) (Green, J.) [hereinafter Inmates of the Modular Facillty).
76. Although the prison had been designed to hold 400 prisoners, on the day that the lawsuit was filed
more than 900 prisoners were being held in the institution. See Complaint for Declaratory and Injunctive
Relief, Mar. 28, 1990. Inmates of the Modular Facility.
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improvement of environmental health and sanitation, the creation and
maintenance of a law library and the correction of serious fire hazards.
As with the other corrections cases, the District has, in many respects, failed to
implement the terms of their agreement in the Modular case. Less than a year
following the entry of the Consent Decree, the plaintiffs were forced to file their
first motion for contempt because the District was in serious violation of the health
services requirements of the Decree.7 7 This motion resulted in a Consent Order
which provided for specific remedial action and for the imposition of fines for
future non-compliance. 8
Despite the Consent Order, the District continued to fail to comply with its
agreed-upon, and court-ordered, obligations and on January 30, 1992, the plaintiffs
again moved for contempt.7 9 On March 5, 1992, the court found that the District
was in contempt of court and ordered the District to pay fines of $250 per day per
violation. 0 The District ultimately paid fines of $102,500.8
These fines, however, did not convince the District to comply with the Decree.
By the fall of 1992, the District was again out of compliance with the medical
provisions of the Decree-this time the District had dramatically reduced the
number of health care providers who staffed the prison. After a period of
unsuccessful negotiations in an effort to resolve the non-compliance, on February
4, 1993, the plaintiffs again moved that the District be held in contempt.8 2 This
motion resulted in another Consent Order that made small modifications to the
Decree's medical staffing requirements and required that the District be
automatically fined $500 per day for future violations and beginning with the first
day of noncompliance.8 "
77. Plaintiffs' Motion for Finding of Contempt, Imposition of Sanctions, and Award of Attorneys' Fees.
September 13. 1991, Inmates of the Modular Facility. The defendants were failing to provide prisoners access
to medical specialists in a timely manner.
78. Consent Order, October 2, 1991, Inmates of the Modular Facility. The Order also prohibited the
District from using unlicensed health care providers at the Modular Facility.
79. Plaintiffs' Motion for Finding of Contempt, Imposition of Fines, and Award of Attorneys' Fees,
January 30, 1992, Inmates of the Modular Facility.
80. Order, March 5, 1992, Inmates of the Modular Facility.
81. Order, June 2, 1992, Inmates of the Modular Facility; Joint Motion for Determination of Fines
Pursuant to the Court's Order of March 5, 1992, filed May 18, 1992, Inmates of the Modular Facility. The
fines were paid into a special fund to be spent by the Court, on the recommendation of the Special Officer, for
the benefit of prisoners. However. the fines could not be used to pay the expenses of the District to come into
compliance with the Consent Decree. Order, March 5, 1992, Inmates of the Modular Facility.
82. Plaintiffs' Motion for Finding of Contempt, Imposition of Sanctions, and Award of Attorneys' Fees,
Inmates of the Modular Facility.
83. Consent Order, June 8. 1993. Inmates of the Modular Facility.
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The District violated the Consent Order the day that it went into effect, forcing
the plaintiffs to request that the court impose fines.0 To aid the court in
considering the plaintiffs' contempt motion, on October 8, 1993, the Special Officer
issued a report on staffing of health services at the Modular Facility.85 Her report
identifies five areas in which the District violated the decree with regard to medical
staffing." In support of her report, the Special Officer filed an evaluation
conducted by a medical expert." The medical expert's report describes the serious
problems that have resulted from inadequate medical staffing, including a more
than 20-minute delay in responding to a prisoner who was having a heart attack
and the improper transfer of that prisoner to another prison infirmary that did not
have necessary emergency equipment.8 The expert noted:
These two critical deficiencies, the absence of any
medical staff and the failure to contact 911 for a life
threatening emergency are not new problems for [the
Department of Corrections.] It is tragic and
regrettable that the facility failed, in violation of the
Court Decree, to provide the minimal medical care
required to give this prisoner a chance to survive his
heart attack. 8
Following the issuance of the Special Officer's Report, the District agreed to
another Consent Order that found the District to be in non-compliance with the
court's orders, required the District to pay $56,000 in fines, imposed additional
automatic fines for future non-compliance, and required the appointment of a
corrections official to be responsible for reporting further non-compliance. 0

84.

Motion for Imposition of Fines, July 2, 1993. Inmates of the Modular Facility.

85. The Special Officer's Report and Recommendations on Medical Staffing at the Modular Facility.
October 8. 1993, Inmates of the Modular Facility.

86. Id.
87.
Complex,
88.
89.
90.

Robert L. Cohen, M.D.. Report on Medical Services: Modular Facility. Lorton Correctional
October 1, 1993. (on file with author).
Id. at 18-20.
Id. at 20.
Consent Order. November 24, 1993. Inmates of the Modular Facility.
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The Prisoners Transferred Out-of-State

Green v. District of Columbia91 was brought on behalf of the class of prisoners
that had been transferred to out-of-state, non-federal prisons and jails in order to
ease the overcrowding in the District's prisons. The transfers were pursuant to the
Interstate Corrections Compact.2 The lawsuit raised three issues: access to health
services, access to law libraries and legal materials, and access to educational and
rehabilitative programs. As a sanction for failing to comply with the procedural
rules concerning discovery, and for violating a number of discovery-related court
orders, the court deemed all facts alleged in the complaint to be true.03 Shortly
thereafter, the court granted summary judgment on plaintiffs' claim that they were
denied access to law libraries and to other legal materials. The court granted
summary judgment to the District on the programs claim and de-certified the class
on the medical claim.
On November 12 and 14, 1991, the court ordered the District to ensure that
prisoners transferred out-of-state to ease overcrowding have access to a law
library, pens and writing paper, legal telephone calls and access to a photocopy
machine. On June 5, 1992, the court ordered the District to submit periodic
reports concerning its compliance. The District neither complied with the remedial
orders nor with the order requiring periodic reporting. The plaintiffs moved that
the District be held in contempt for these violations and on September 25, 1992,
finding that the District had willfully violated its orders, the court held that the
District of Columbia was in contempt of the court. The court fined the District $50
per day for every day of non-compliance with its Orders. 94

PRISONERS ARE HARMED BY THE FAILURE OF THE DISTRICT TO COMPLY WITH

IV.

COURT DECREES

There are numerous significant consequences that arise from the failure of the
District to properly manage its correctional system: the District has a very high
rate of recidivism, 95 there have been two major riots in the District's prisons,90 and

91.

No. 90-793 (D.D.C.) (Hogan, J.), 134 F.R.D. I (D.D.C. 1991) [hereinafter Green].

92.

D.C CODE ANN § 24-1001-1002.

93. Green, 134 F.R.D. I (D.D.C. 1991).
94. Order, September 25, 1992, Green.
95. More than 1,000 parolees are returned to incarceration each year for violation of a condition of their
parole. OFFICE OF PoucY EVALUATION. INDICES. A STATISTICAL GUIDE TO DISTRICT OF COLUMBIA SERVICES
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prisoners are routinely killed, maimed and disabled by violence and a lack of
adequate health care."7 One example of the problems that have resulted from the
District's non-compliance with its constitutional and court-ordered obligations is a
deficient and dysfunctional health care system. The following is a description of
the crisis in prison health care and is provided to illustrate the types of conditions
that are the subject of the prison-related litigation.
The profound impact that these extreme and adverse conditions have on
prisoners is difficult to fully describe in this article. The effect on individual
prisoners' lives resulting from the District's failure to comply with court orders
designed to remedy conditions found to be "cruel and unusual" are real and
concrete. However, the adversity of the daily lives of the District's prisoners is
3
almost beyond the comprehension of those who do not inhabit it.
Prisoners frequently have a greater need for health services than members of the
non-incarcerated community. Most prisoners come from poor communities and
have had little or no access to health care prior to imprisonment. At the time of
their incarceration, many prisoners suffer from significant untreated, or
insufficiently treated maladies, such as hypertension, diabetes and seizure
disorders. 9 Moreover, a high percentage of these prisoners are or have been
intravenous drug abusers.100 A prisoner's history of intravenous drug use places her

359, Dec. 1992. Violent and degrading conditions, along with the lack of rehabilitative programs contribute to
this lack of success on parole.
96. 41 Hurt. 14 Buildings Set Afire in Day of Uprising at Lorton. Jail Crowding Crisis War ens
Drastically, WASH. POST, July 1i, 1986, at Al (Riot at Occoquan Facility on July 10. 1986. During the riot,
prisoners set fire to their dormitories and to other buildings.); Stain Prisoner's Estate Sues D.C., WASh. POST,
March 24, 1989, at B4 (Riot at the Central Facility on January 20, 1989 during which the administration
building was burned, a prisoner was murdered and numerous prisoners were seriously injured.).
97. See discussion of individual damages cases Infra at Section V(b).
98. One court, in the context of litigation involving another correctional system, described this difficulty:
[l]t is impossible for a written opinion to convey the pernicious conditions and the pain and degradation
which ordinary inmates suffer within [prisons] - the gruesome experiences of youthful first offenders
forcibly raped; the cruel and justifiable fears of inmates, wondering when they will be called upon to
defend the next violent assault; the sheer misery, the discomfort, the wholesale loss of privacy for
prisoners housed with one, two, or three others in a forty-five foot call or suffocatingly packed together in
a crowded dormitory; the physical suffering and wretched psychological stress which must be endured by
those sick and injured who cannot obtain medical care.... For those who are incarcerated within [the-e
prisons], these conditions and existences form the content and essence of daily existence.
Ruiz v. Estelle, 503 F. Supp. 1265, 1391 (S.D. Tex. 1980).
99. The Department of Corrections does not keep statistics on the health problems of prisones
However, the D.C. Prisoners' Legal Services Project receives a substantial number of requests for assistance
from prisoners who suffer from serious chronic illnesses.
100.

See. e.g., AUSTIN. LITSKY. MCCARTHY. NATIONAL COUNCIL ON CRIME AND DELINQUENCY.
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or him at a higher risk for HIV infection and other blood-borne diseases, and
causes a deterioration in her or his general health- n' The HIV epidemic, the
increasing incidence of tuberculosis and hepatitis in prison, and the health
problems that result from poverty and chronic drug abuse cause the members of
our local prison population to suffer grave medical problems.
Despite the serious health problems that D.C. prisoners experience, the prison
health system is severely understaffed. The shortage of health care providers is
exacerbated by the fact that many of the front line treatment staff are unlicensed,
inadequately trained and poorly supervised paraprofessionals. 102 As a result of
overwork and poor working conditions, many of the physicians responsible for
providing treatment are overwhelmed and unresponsive to prisoners' needs.
There are numerous deficiencies in the prison health system. These deficiencies
include:
• chronic shortages of supplies and medications (at some institutions,
inmates are given expired medications, in other cases, prescriptions of
necessary medications, including medications for psychiatric illnesses, are
periodically interrupted);
• lack of necessary emergency equipment, such as cardiac defibrillators,
oxygen tanks, ambulances, and x-ray machines. Much of the available
equipment is dysfunctional or in disrepair;
103
" inadequate or non-existent emergency response plan;
CRIMES COMMITTED BY D.C PRISONERS AFTER IMPRISONMENT: A VALIDATION ASSESSMENT OF THE DISTRICT
OF COLUMBIA'S DEPARTMENT OF CORRECTIONS COMMUNITY

RISK INSTRUMENT, 6, May, 1989. This study

found that 59.3 % of the incarcerated District of Columbia felons in their sample "exhibit longstanding serious
abuse based on documentary evidence indicating a longstanding pattern, or habitual substance abuse behavior
lasting 5 years or more." In contrast, the study also found that only 17.3% of the sample had no prior history
of substance abuse.
101. The D.C. Office of AIDS Activities estimates in its five-year plan that at least 16% of the
incarcerated population is infected with HIV. See DISTRICT OF COLUMBIA OFFICE OF AIDS ACTIVITIES.
DISTRICT OF COLUMBIA COMPREHENSIVE HIV/AIDS PLAN 1992-1996, at 230. William Hall, M.D., the
Associate Director for Health Services, District of Columbia Department of Corrections, testified at the
District of Columbia Council budget oversight hearings for the Department of Corrections in February, 1992
that he believes the rate of infection to be as high as 25%.
102. The use of unlicensed medical staff has been the subject of litigation at several facilities. See, e.g.,
Twelve John Does v. District of Columbia, 668 F. Supp. 20 (D.D.C. 1987), (rey'd and vacated), 841 F.2d
1133 (D.C. Cir. 1988); Inmates of Modular Facility v. District of Columbia, No. 90-727 (D.D.C.); Inmates of
Three Lorton Facilities v. District of Columbia, No. 92-1208 (D.D.C.).
103. The lack of an emergency response plan has, in a number of cases, unreasonably endangered
prisoners and may have resulted in unnecessary deaths. Medical experts who have evaluated the correctional
health system have repeatedly documented instances where there have been lengthy delays in response to
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inadequate or non-existent suicide prevention program;
no sinks are available in many examining rooms for physicians to wash
their hands;

o

"
o

"
"

no medically appropriate facilities are available to isolate prisoners with
highly infectious diseases such as tuberculosis or measles;
inadequate screening for tuberculosis;
enormous delays in inmates obtaining treatment by specialists;
no quality assurance program; and
a grossly inadequate medical record keeping system resulting in frequently
lost or misplaced records because of chronically insufficient numbers of
14
support staff and lack of respect for prisoners' rights to confidentiality. 0

An expert engaged by the United States District Court recently described the
health care provided to prisoners at the Maximum Security Facility as follows:
The medical care system at Maximum fails to provide minimum levels of care
to prisoners housed there... Every aspect of the medical system is defective.
and contributes to the denial of access. Sick call is not available because
medical staff do not go to the cell blocks as required. . . Almost all the
medical care at Maximum is provided by unlicensed providers whose training
has not prepared them for any professional certification... Emergency care is
extremely limited. Prisoners requesting emergency care are often denied the

medical emergencies. See. e.g., Robert L. Cohen, M.D., Review of Medical Services in the Central Datention
Facility (CDF) 124-128, September 15, 1993; Richard Bclitsky, M.D., An evaluation of Mental Health
Services at the Washington, D.C. Jail, 10-11, September 15, 1993; Robert L Cohen. M.D., Report on
Medical Services, Maximum Security Facility at the Lorton Correctional Complex. District of Columbia
Department of Corrections, 17, January 25, 1993; Robert L. Cohen, M.D., Report on Medical Services:
Modular Facility, Lorton Correctional Complex, 20. October 1. 1993.
104. The deficiencies described have all been identified by correctional medical experts in the context of
the various class action prison cases. The most recent findings were revealed in the Expert Reports on Medical
and Mental Health Services at the District of Columbia Jail, filed on September 15, 1993 in Campbell v.
McGruder, No. 1462-71 (D.D.C.) (Bryant, J.) and Inmates of D.C. Jail v. Jackson, No. 75-1668 (D.D.C.)
(Bryant, J.). See also February/March 1992 Report of the Special Officer on Medical Services and Mental
Health Staffing at the Central Facility which was filed on March 13, 1992, in Twelve John Does v. District of
Columbia, No. 80-2136 (D.D.C.) (The United States District Court has subsequently adopted the Special
Officer's report); Complaint in Inmates of Three Lorton Facilities v. District of Columbia, No.92-1203
(D.D.C.)(Green, J.); testimony of Charles Braslow, M.D. at the trial of Inmates of the Modular Facility v.
District of Columbia, C.A. No. 90-727 (D.D.C.)(Grecn, J.), November 10-24, 1990;, Robert L Cohen. M.D,
Report on Medical Services, Maximum Security Facility at the Lorton Correctional Complex, District of
Columbia Department of Corrections, January 25, 1993.
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care without being evaluated by medical practitioners. . . Lack of adequate
escort and transportation staff result in . . . unnecessary death because of
delays in transportation and treatment. Critically ill prisoners are sent back
and forth to [the District of Columbia General Hospital] . . . without

diagnosis or treatment, and prisoners are denied basic emergency life support
via the 911 system. . . Dental Services are not provided in a timely manner
and patients with painful dental problems must wait months for evaluation
and treatment. Pharmacy services are inadequate

. ..

0

These deficiencies cause real and substantial harm to the prisoners. The courtappointed experts and the Special Officer described the following examples in
reports concerning the District of Columbia Jail.
I. THE JAIL INFIRMARY. Prisoners housed in the Jail infirmary are ignored and
confined in dangerous, dirty and unhealthy conditions. A 67-year-old blind man is
left to sit alone in a filthy cell.206 Severely disabled prisoners are left for days in
filthy beds.107 Incontinent prisoners are often changed and cared for by other
prisoners."0 8 One paraplegic infirmary patient fell during the night and lay on the
floor for a considerable period of time because he had no way to notify staff.
Concerning the conditions in the infirmary, the Special Officer noted: "We have
observed callousness, cruelty and an absence of professionalism by some-although
certainly not all-of the professional staff."109
Ii. PRISONERS WITH AIDS. Prisoners with AIDS receive terrible care. In one
case involving a prisoner with AIDS who had lung cancer that went undiagnosed
for months, Dr. Cohen found that "[t]he neglect is shocking. The patient had
severe treatable pain for three months which was never appropriately diagnosed or
treated."110 Concerning another AIDS case, Dr. Cohen stated: "His care was
totally neglectful, his severe infection was not properly diagnosed, and his death
was hastened by his indifferent (almost absent) treatment." ' In a third AIDS
case, Dr. Cohen wrote: "His care was consciously deliberately inadequate to his
105. Id.
Although Health Services at the Maximum Security Facility are not currently under Court Order, Dr.
Cohen's findings show the state of disorder that prevails in health services in the Department of Corrections.
106. SPECIAL OFmiCER's REPORT at 79.
107. Id.
108. Id.
109. Id. at 80.
110. Robert L. Cohen, M.D., Review of Medical Services in the Central Detention Facility (CDF), 68,
September 15, 1993. (on file with author).
111. Id. at 71.
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condition, and put him at enormously high but unnecessary risk for blindness. He
was deliberately refused essential therapy which compromised his sight and his
life.," 2
III. EMERGENCY CARE. Prisoners requiring emergency care are frequently
ignored. The Special Officer identified two deaths that may have been caused by
the failure of the medical staff to respond to emergencies.113 Other life-threatening
examples are listed in the report. For example, the Special Officer's assistant
observed a physician walk past and ignore a prisoner who was lying on a stretcher
experiencing a seizure.1 14 On another occasion, a prisoner with a fever of 102.2
degrees fahrenheit waited more than six hours to be transported to the hospital for
"emergency" care.115 Medical staff responded to one attempted suicide where a
prisoner was found hanging in his cell with no medical equipment other than a
stretcher.1 1 6 In another case, it took the medical staff 30 minutes after being
notified to respond to an emergency in which an inmate had been found hanging in
17
his cell.1
These are but a small portion of the many examples given by the Special Officer
and the court-appointed expert. These are not simply isolated cases of malpractice.
The medical care that is the subject of these cases can be characterized as nothing
short of callous and deliberate indifference constituting cruel and unusual
punishment.

V.

THE COST OF NON-COMPUANCE

A. Fines, Attorneys' Fees, t " Costs and the Expenses of the Special Officer.110
In an effort to get the District to comply with court orders, the courts have
required the District to pay substantial fines. These fines include SI,678,250.00 in

112. Id. at 62.
113. Id. at 101.
114. Id. at 46, n.123.
115. Robert L. Cohen, M.D., Review of Medical Services in the Central Detention Facility (CDF). 98.
Sept. 15, 1993.
116. Id. at 99.
117. Id. at 101.
118. The following does not include fees and costs paid in individual civil rights cases successfully
litigated against the District because of problems in the Department of Corrections.
119. The Special Officer is appointed pursuant to Fed.R.Civ.P. 53.
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Twelve John Does v. District of Columbia,"'0 $158,500.00 in Inmates of the
Modular Facility v. Districtof Columbia,12 $50,000 in Campbell v. McGruder, 23
and $12,000 in Green v. District of Columbia."'
In addition, the District has been required to pay large attorneys' fees awards:12 '
more than $250,000 in Twelve John Does v. District of Columbia,12 1 more than
$850,000 in Inmates of Occoquan v. Barry,'2 2 more than $500,000 in Campbell v.
McGruder and Inmates of D.C. Jail v. Jackson;217 and more than $330,000 in
28
Inmates of the Modular Facility v. District of Columbia.1
Finally, since 1988, the District has been required to pay more than $950,000
1 29
for the fees and expenses of the Office of the Special Officer.
B. Tort Cases
The failure to properly operate its prison system results in substantial tort
damages claims against the District. For example:
The family of a prisoner who died of a bronchial spasm after having been
brutally raped by three other prisoners, who also sprayed cleaning fluid in
his face, was awarded $1,030,002. 30 The evidence in the case included

120. Orders dated: December 13, 1988; June 29, 1989; August 7, 1989; August 15, 1989; December 17,
1989; and June 30, 1992, Twelve John Does.
121. Order, June 2, 1992, Inmates of the Modular Facility; Joint Motion for Determination of Fines
Pursuant to the Court's Order of March 5, 1992, filed May 18, Inmates of the Modular Facility 1992;
Consent Order, November 24, 1993, Inmates of the Modular Facility.
122. Memorandum Opinion and Order, September 30, 1983. Campbell v. McGruder (No. 1462-71).
123. Order, September 25, 1992, GREEN.
124. Prevailing plaintiffs in cases brought under the civil rights laws are entitled to the payment of their
attorneys' fees by the defendant. 42 U.S.C. § 1988. Each of the major class action lawsuits are civil rights
cases.
125. Orders dated November 17, 1988, June 25, 1980, October 8, 1991 in Twelve John Does.
126. Orders dated October 1, 1990, October 10, 1991, November, 13, 1992, December II, 1992 and
July 8, 1993 in Inmates of Occoquan v. Barry, 717 F. Supp. 843 (D.D.C. 1989).
127. See Orders dated May 7, 1984, August 31, 1988, November 2, 1988 and January 17, 1989, in
Inmates of D.C. Jail. Substantial additional fee demands are pending.
128. See Orders dated January i, 1991 and March 4, 1992, in Inmates of the Madular Facility.
129. This includes the fees of the Special Officer and her assistants, her expenses, and the fees and costs
of experts engaged by the Special Officer. See the records in Twelve John Does; John Doe v. District of
Columbia; Inmates of the Modular Facility v. District of Columbia; Inmates of Occoquan v. Barry; Campbell
v. McGruder Inmates of D.C. Jail v. Jackson.
130. In re Finkelstein v. District of Columbia, 593 A.2d 591 (D.C. 1991); See also, $1 Million Award
Against D.C. Upheld, WASH. PosT. March 28, 1990, at B3.
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testimony that correctional officials observed the rape, and then later saw
the prisoner lying naked on the floor of his cell for several hours before
taking any action to assist him.

" The District paid a $500,000 settlement to the family of a prisoner who
complained for three days of excruciating abdominal pain but was seen
only by unlicensed physician assistants who diagnosed him as suffering
from an upset stomach. Finally, a compassionate correctional officer
arranged for his transfer to the D.C. General Hospital where his condition
was immediately diagnosed as a small bowel obstruction. He died within
24 hours of arriving at the hospital. His condition could have been easily
diagnosed by qualified staff at the prison. It is likely that he would have
survived if he had received prompt treatment. 13'
" A prisoner who was paralyzed after being stabbed and beaten by other
prisoners won a judgment of $950,000 against the District. 13 The court
found that the District had negligently failed to protect this prisoner from
assault.
o Another prisoner who lost 75 percent of the use of his body in a similar
assault won $1,000,000.'1 The court found that the District had also
negligently failed to protect this prisoner from assault.
o The court awarded $250,000 to another prisoner for serious injuries he
suffered as a result of the Department of Corrections' failure to maintain
the prison's physical plant and failure to treat the prisoner's injuries in a
timely fashion.134
o In another case, the District paid $150,000 for failing to diagnose a
cancerous lump on a prisoner's scalp for over two years. 3 5
Unfortunately, these are only a few examples of the dozens of cases that
prisoners and their families file against the District each year that are successfully
litigated to judgment or that result in a monetary settlement. The District of
Columbia paid $4.4 million in 1992 alone for claims arising out of the operation of
its prisons and jails.' It is unclear why these expenses do not, by themselves,
131. Asare v. District of Columbia, No. 90-1520 (D.D.C.) (Green. J.).
132. District of Columbia v. Sterling, 578 A. 2d 1163 (D.C. 1990).
133. District of Columbia v. Bethel. 567 A. 2d 1331 (D.C. 1990). See also D.C. Jury Gives $1 Million
to Stabbed Inmate: 2nd Prisoner to Win Such. WVASH. PosT, October 1. 1987, at BI.
134. District of Columbia v. Mitchell, 533 A. 2d 629 (D.C. 1987).

135. Crawford v. District of Columbia, 92-1871 (D.D.C.) (Hogan, J.).
136. District Slumps Under Liability Strain, LEGAL TIMES, August 30, 1993, at 14.
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serve as an incentive for the District to reform its prisons.

VI. DISCOVERY SANCTIONS

The District of Columbia c6urts routinely sanction the District for failing to
comply with discovery and other litigation-related obligations. In addition to
making it more difficult to litigate the merits of cases, the conduct of the Office of
the Corporation Counsel compounds the problem of obtaining the District's
compliance with court orders.1 3 7 Compliance reporting is often inaccurate, 8 5 and
plaintiffs' efforts to obtain discovery concerning the District's compliance are
thwarted.13 9 Judge Bryant recently summarized the problem as follows: "You ask
for certain information and you get horn-swoggled on it, you get
misrepresentations, concealment. That doesn't take any money. That doesn't take
14 0
any resources. All it takes is plain integrity."
United States District Court judges have made the following other comments
concerning the District's conduct in litigation concerning the Department of

137. The District of Columbia is represented in litigation by the Office of the Corporation Counsel. The
Correctional Litigation Unit of the Office of the Corporation Counsel handles the prison cases.
138. See, e.g., Twelve John Does, February/March 1992 Report of the Special Officer on Medical
Services and Mental Health Staffing at the Central Facility, 34, March 13, 1992. ("[Tlhe Special Officer
recommends that the defendants' monthly compliance reports be submitted under oath or affirmation.. .
[T]he defendants repeatedly submit compliance reports that are inaccurate."). See also, Order appointing
Special Officer at 3, Inmates of D.C. Jail ("Significantly, the Court finds that the defendants concealed...
violation of the 1985 Order from the Court."); Report of the Special Officer at 125 ("[The defendants]
continually provid(ed] the Court with inaccurate and misleading information about their compliance with the
Court's Orders."). In the Special Officer's most recent report she documented the failure of the District to
properly report violations of court orders related to the prevention and control of tuberculosis. That report
requires that future reporting violations will result in fines of $1000 per day per violation. See also, Campbell
v. MoGruder and Inmates of D.C. Jail v. Jackson, Interim Remedial Plan Concerning the Control of
Tuberculosis, April 29, 1994.
139. See Order Appointing Special Officer, at 4, Campbell v. McGruder.
[The Defendants' failure to file a Court Ordered] certification demonstrates, once again, how difficult it Is
for even this Court to obtain from the defendants reliable information necessary to monitor compliance
with its orders. In this regard, the Court also finds that the defendants failed to produce in a timely
manner numerous documents requested in discovery which evidenced significant problems in the delivery
of medical and mental health care at the Jail. This was so even though many of these documents were
clearly responsive to plaintiffs' document requests and were ordered to be produced pursuant to this
Court's August 7, 1992 discovery Order.
140. Transcript of Hearing on Plaintiffs' Motion For an Order To Show Cause Why the Defendants
Should Not Be Held in Contempt, at 24, April 6, 1993, Inmates of D.C. Jail.
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Corrections: 4 1
The District of Columbia has sought to crush the spirit and exhaust the
resources of its opponents through a pattern of total nonresponsiveness.
Such dilatory tactics must be deterred. If defendants' conduct in this case
were not severely punished, future litigants might rationally conclude that
the advantages accruing from abusing discovery outweigh the risks." 2
" [The District] willfully failed to comply with the court's order requiring
complete discovery responses. . . Defendants' dilatory tactics have become
part and parcel of their litigating techniques. . . This cannot continue.
Although this is not the way the court prefers to see constitutional
litigation proceed, the court has no choice in the matter. The defendants
have been repeatedly warned that a sanction like this would be
forthcoming if defendants continue to ignore the court's orders. 14 3
" [T]he court takes notice of the ongoing struggle between the federal
judiciary and the District of Columbia to bring the District, and in
particular the Correctional Litigation Section in the Office of the
Corporation Counsel, into compliance with the discovery Rules.

o

In the past three years, the federal courts have been forced to sanction
the District repeatedly for flagrant abuses of discovery... Comparing the
discovery-related misconduct committed by the District before this court to
that committed in [other cases] is a case of deja vu all over again. The
District is certainly on notice as to where the problem lies: [prior cases in
which discovery sanctions were ordered] all involved misconduct by counsel
in the Correctional Litigation Section of the Corporation Counsel, as does
the present case. The District obviously remains tempted to exploit the full
panoply of discovery abuses for which it has received severe sanctions,
including default, in the past. . . The District of Columbia cannot be
permitted to achieve, whether through obduracy or sheer incompetence,
tacit exemption from the Rules that bind all other litigants in the federal

141. The District has been sanctioned in other corrections cases not listed. See. e.g.. Jane Doc v District
of Columbia, No. 92-635 (D.D.C.) (Oberdorfer, J.), Order. January 13, 1993 (monetary sanction); Drew v.
District of Columbia, No. 88-994 (D.D.C.) (Gessell. J.). Order November 14. 1990 (default entered); Edelen
v. District of Columbia, No. 88-664 (D.D.C.) (Harris, J.) Order. February 23, 1990 (default entered).
142. Coleman v. Long, No. 86-1029 (D.D.C.) (Bryant, J.), Memorandum and Order, April 8. 1993.
143. Green. 134 F.R.D. I. 3-4 (D.D.C. 1991).
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courts.14

" The failure of the District of Columbia defendants to answer.., amounts
to either gross neglect at best, or at worst, willful misconduct.1 4 5
• Significantly, the court finds that the defendants concealed . . . violations
of the 1985 Order from this court. . . The failure to report in the required
manner has unnecessarily prolonged the discovery and proceedings in this
case, and has hampered plaintiffs' ability to seek to enforce the orders of
14
this court to the detriment of the plaintiff class. 1
* The court in this case has granted repeated extensions of time to
Corporation Counsel when the only stated reason was the "press of other
business." In the pending motion to reconsider, the Corporation Counsel
has failed to demonstrate that any corrective action whatsoever has been
taken to preclude recurrence of the same derelictions in this and other
cases. Since sanctions are authorized for their deterrent value, they are
1 17
entirely appropriate here.
" This court noted in [a prior case] that the Corporation Counsel may not
"fail to obey court-ordered discovery deadlines, repeatedly delay trials, and
singlehandedly deny plaintiffs their rights to their day in court, and never
be held accountable." Yet this is precisely the sort of behavior which
defendant has demonstrated in this case. The protracted, willful,
inexcusable abuse of the discovery process by [the Assistant Corporation
Counsel], the District of Columbia, and defendant has thus forced the
court to enter a default judgment in this case, in order to ensure that
48
abuses such as these will not continue.

144. (Bryant, J.), Memorandum and Order, April 8, 1993, sanction vacated November 13, 1993,
Coleman v. Long, No. 86-1029 (D.D.C.).
145. Report and Recommendation 1II, July 22, 1993, Mention v. Kelly, No. 89-405 (D.D.C.)
(Robinson, M.J.).
146. Order Appointing a Special Officer, April 20, 1993, Inmates of D.C. Jaol.

147.

Findings of Fact and Conclusions of Law on Defendants' Motion to Reconsider Sanctions,

February 20, 1990, Covington v. District of Columbia, C.A. No. 87-2658 (D.D.C.) (Lamberth, J.).
148. Monroe v. Ridley, 135 F.R.D. I, 7 (D.D.C. 1990).
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SmATEGIES TO OBTAIN COMPuANCE WrrH CoRRECIoNS RELATED COURT

ORDERS

Although, to date, the District has experienced significant problems in coming
into compliance with court orders concerning its prison system, and both the
plaintiffs and the court have suffered enormous frustration with District officials,
there remains some hope that the problems confronting our correctional system
can be resolved. The compliance litigation described in this article has identified
various obstacles that stand, or have been placed.by District officials, in the way of
the District's compliance. In this section, a number of strategies designed to
overcome these obstacles are offered.
A.

The District's Excuses for Non-Compliance

The District has given three explanations for its compliance problems. First, the
District has a very high rate of incarceration. This however, is a matter within the
exclusive control of District Officials. Violent offenders in the District serve longer
sentences than persons convicted of similar offenses in other jurisdictions. These
longer sentences have not reduced crime in the District.""0
Second, the District claims that the problems that are addressed in these cases
are complex to resolve. This is true, but with more than 20 years of litigation,
there has been enough time to develop solutions.
Finally, the District claims that it lacks the financial resources to meet the needs
of the incarcerated population. Insufficient funding is not an excuse for violating
the protections created by the Eighth Amendment to the United States

149. The following compares the time served in months by District prisoners for certain violent offenscs
to the average time served by prisoners in all of the states for the same offenses.
Crime
DC
Aierge
Difference
Homicide
Robbery
Assault
Burglary
Weapons

i17.6
88.8
54.0
66.0
32.4

56.0
60
51.4
26
21.3

61.6
28.8
2.6
40.0
21.1

According to a nationwide study performed by the Bureau of Justice Statistics, the rate of recidivism for
prisoners who served sentences ranging from six months to five years was virtually unaffected by the length of
sentence served. BUREAU OF JUSTICE STATISTICS. RECIDIVISM OF PRISONERS REILEASED IN 1983. April 1989.
Rates of recidivism for this group of prisoners ranged from 59 percent to 64 percent. For prisoners serving
more than five years, there was a reduction in the rate of recidivism to 48 percent. Thus. length of sentence
appears to have little impact on whether a released prisoner will re-commit crime.
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Constitution.15 As is demonstrated above, the failure to comply with court orders
leads to costly civil damages, contempt fines, attorneys fees and the costs of special
masters. In the end, it may well be cheaper for the District to operate a
correctional system that complies with constitutional requirements than it is to
defend the system currently in .place.
B.

Structural Obstacles to Non-Compliance

The following themes have emerged from the corrections cases.
1. The Need for Sanctions for Non-Compliance. As is demonstrated in this
article, compliance is rarely achieved without the threat of a contempt finding and
monetary sanctions. Frequently, monetary sanctions are not sufficient unless they
are substantial and automatic. Automatic fines provisions are now in place in most
of the District's corrections cases.
2. Make Corrections Officials Aware of Obligations. Frequently, compliance is
not achieved because the relevant officials do not know what they are obligated to
do. Plaintiffs' counsel should endeavor to meet with senior corrections officials, and
their counsel, to discuss compliance problems. In addition, a good compliance
monitoring instrument will help corrections officials learn the nature and extent of
their court-ordered obligations.
3. Find the Facts. Correctional officials with decision-making authority
frequently do not know what is actually happening in their institutions. When
dealing with the Department of Corrections, there is the official "myth" and then
there is reality. Frequently, the two have little to do with each other. The more
highly placed the correctional official, the more likely that she or he only knows
the myth and not the reality. Thus, correctional officials have to be educated about
the reality before they will appreciate the seriousness of the problem.
4. Accurate Reporting. The District routinely submits false information, even
under oath, as part of discovery and compliance monitoring. Significant effort is
often necessary to pierce through the official line in order to determine the facts. A
court-appointed monitor, an internal compliance monitor, or regular discovery will
help reduce the level of false reporting.
5. Ineffective Decision-making.The Department of Corrections is a cumbersome

150. See Stone v. City of San Francisco, 986 F.2d 850, 858 (9th Cir. 1992) ("The City argues that it
faces a financial crisis that prevents it from funding [programs to remedy unconstitutional prison conditions],
but federal courts have repeatedly held that financial constraints do not allow states to deprive persons or their
constitutional rights").
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bureaucracy. Institutional inertia is difficult to change, and it frequently takes a
herculean effort to accomplish a small task. Because of the "chain of command"
structure of the Department of Corrections, small decisions frequently require the
input of a dozen or more people. Moreover, it is practically an unwritten rule that
corrections officials address matters on the eve of a deadline which makes it
difficult, if not impossible, to meet deadlines. To the greatest extent possible,
officials will avoid taking action by shifting responsibility to another official. It is
critical to identify the responsible officials early and involve them in the resolution
of a compliance problem.
C. Suggested Litigation Strategies
There are a number of strategies that plaintiffs' counsel can adopt to overcome
these barriers. The following should serve as a starting point:
1. Detailed Monitoring Instrument. The defendants' compliance would be
enhanced if they were required to submit, on a periodic basis (once per month or
bi-weekly), a monitoring report. The format of the report should provide detailed
information concerning the specific elements of each decree provision as well as
any matter that is a necessary predicate to compliance. The reports should be
divided into subject areas and each section should be certified, under oath, as
accurate by a correctional official who has personal knowledge of the matters
contained in the section. In addition, a high ranking correctional official should
certify that she or he has read the report and that there are no apparent
inaccuracies or misrepresentations.
These reports serve three important functions. First, they help the plaintiffs and
the court monitor the District's progress towards compliance. Second, requiring
both detail and certification reduces misrepresentation. Finally, the reports will
educate correctional officials concerning both their obligations and the actual state
of their compliance.
2. Substantial and Automatic Fines. Frequently, the District does not take
seriously the prospect of fines as a consequence of contempt unless the fines are
substantial and automatic. Fines should be more than a license fee or a cost of
doing business. The District is sometimes willing to consent to automatic fines for
future instances of non-compliance as part of a settlement in order to avoid a
finding of contempt and the imposition of fines pursuant to a pending motion.
3. Special Officer/Master/Monitor. A Special Officer is essential. Plaintiffs'
counsel, no matter how diligent, cannot get complete information concerning the
District's compliance through discovery efforts. An independent court officer, who
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has access to the District's institutions and officials, is the only way to pierce the
District's obfuscation and ferret out misrepresentations made during compliance
proceedings. In addition, reports and findings of a special officer expedite findings
of contempt and the imposition of fines.
4. Clear and Specific Decree Obligations.Decrees should, to the extent possible,
contain clear, measurable requirements. Ambiguity and general language could be
used by the District as an excuse not to implement a decree provision. In addition,
specificity narrows any future dispute concerning whether the District has in fact
met its obligations.
5. Active Monitoring by Counsel. The accuracy of compliance reports can never
be trusted. Decree enforcement must be a perpetual discovery effort. Counsel
should seek production of source documents, regularly interview prisoners, and
periodically take more formal discovery, including the deposition of correctional
officials.
6. Constant Vigilance. Delay is the District's most effective strategy. While the
District avoids its obligations, prisoners continue to suffer.
D. Recommendationsfor Action by the Department of Corrections
The Department of Corrections has numerous problems for which extensive
recommendations could be made. The following points, however, are limited to
identifying steps that the District can take to come into compliance with its courtordered obligations.
1. Independent Oversight - the creation of an independent board to oversee the
operation of the Department of Corrections. The Board would monitor the
Department of Corrections, issue reports and make recommendations to the Mayor
and to the District of Columbia Council. This Board should be made up of officials
from public safety agencies, citizens and prisoners' rights advocates. The
Department of Corrections has, for too long, operated in the shadows with little
public attention. The Department would benefit greatly from outside public
oversight. As Justice Brandeis best described it: "Sunshine is said to be the best of
disinfectants."
2. Internal Compliance Monitor - the establishment of an office in the
Department of Corrections to monitor the District's compliance with correctionsrelated court orders. This office would be responsible for identifying compliance
problems and initiating corrective action. This self-monitoring would permit the
District to avoid costly contempt litigation.
3. Review the Correctional Litigation Unit. An internal review of the
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Correctional Litigation Unit of the Office of the Corporation Counsel should be
conducted immediately. This review would identify the source of the problems in
the Correctional Litigation Unit and recommend corrective action. If the cause of
the problem is a lack of staff, additional staff should be added to the unit.
Corrective personnel actions should be taken where appropriate.
4. Grants Office - the establishment of an office in the Department of
Corrections that is responsible for identifying and applying for federal and private
grants. There are significant grants which might be available to the District,
especially in the areas of HIV infection and substance abuse treatment. This office
would also monitor the use of grant funds to insure that future grants are not
jeopardized by the misuse of initial funding. These additional funds are sorely
needed to assist the District in meeting its compliance obligations at a time when
District resources are shrinking.""'
5. Provide Health Care Through a Public Health Department. Transfer the
responsibility of managing the correctional health care system from the
Department of Corrections to the Commission on Public Health. The Department
of Corrections has proven that it is not capable of running the health care delivery
system. Moreover, a unified system would provide greater continuity of care, the
opportunity to share resources with other health care providers employed by the
District, and improve morale among correctional health care providers.
6. Provide Alternatives to Incarceration. Enact legislation that provides
alternatives to incarceration and reduces or eliminates mandatory minimum
sentences. The District should experiment with intensive probation programs and
with programs that provide drug offenders with treatment as part of, or instead of,
incarceration.
7. Develop Programs to Reduce Recidivism, and Thereby Reduce the Prison
Population. This would include intensive parole supervision, drug treatment on
demand, and greater vocational and educational programs for prisoners while they
are incarcerated.

VIIL

CONCLUSION

There has been, for more than 23 years, ongoing litigation concerning the

151.

Between 1993 and 1994 the District's tax revenues dropped over $100 million. DtsrucTr oF

COLUMBIA FISCAL YEAR 1995 EXECUTIVE BUDGET AT APPENDIX D-7. (on

file with author).
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conditions in the District's correctional institutions."'a Although the District has
made some progress, much work remains to be done before these prisons and jails
are reformed to the point that prisoners are not being subjected to conditions that
violate the Eighth Amendment to the United States Constitution. As this article
demonstrates, these constitutional violations pose a serious threat to the health and
safety of prisoners, as well as the public health.
The District's prisons are seriously overcrowded. The population in the prisons
not under court order has dramatically risen over the past few years. 15 Even in
those facilities that are under court order, populations are much higher than they
should be. The court set the population limits at the highest level consistent with
what is required to prevent cruel and unusual punishment, not the level necessary
to ensure a safe and rehabilitative environment. These court orders are the
minimum that the United States Constitution requires, which is far less than is
required by the standards established by professional correctional associations, or
than is humane or desirable.'"
As a society, we have an interest in the operation of our correctional system at a
level above this minimum standard. We should seek to encourage rehabilitation,
promote the health and safety of both prisoners and staff, and encourage prisoners
to be productive during their incarceration. These things cannot be done with our
prisons in their present condition of disarray.
The District's only real solution to the correctional system overcrowding
problem, and to repeated subjection to contempt of court orders, is reducing the
level of incarceration in our community. The District must repair its severely
damaged social infrastructure and guarantee young people housing, health care,
education, and the prospect of meaningful employment before they are
incarcerated. Once a person has entered the criminal justice system, he or she
must be protected from brutality and violence. Our prisons should be transformed
from places of idleness and violence to places of rehabilitation. Without these
changes, our prisons will continue to be operated in a manner that requires the

152. Campbell v. McGruder was filed in 1971.
153. See Campbell v. McGruder, Bi-Weekly Reports to the Court, Attachment I, Daily Population
Reports. These reports show a pattern of consistent population increase at the non-decrce facilities.
154. The American Correctional Association promulgates standards for the operation of correctional
facilities. See, e.g., AMERICAN CORRECTIONAL ASSOCIATION. STANDARDS FOR ADULT DETENTION FACILITIES

(3rd ed. 1991) and AMERICAN CORRECTIONAL ASSOCIATION. STANDARDS FOR ADULT CORRECTIONAL
INSTITUTIONS (3rd ed. 1990). The United States Court of Appeals for the District of Columbia Circuit held
that the Eighth Amendment to the United States Constitution requires far less than the American
Correctional Association standards. Inmates of Occoquan v. Barry, 844 F. 2d 828 (D.C. Cir. 1988).
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District to defend endless meritorious lawsuits and motions for contempt.

APPENDIX A

The following is a description of the major corrections cases, along with those
discussed in the body of this article, in which decrees have been entered or that are
pending before the courts:
A. Cases in Which Decrees Have Already Been Entered
1. Inmates of Occoquan v. Barry, No. 86-2128 (D.D.C.) (Green, J.); 650 F.
Supp. 619 (D.D.C. 1986), rev'd and remanded, 844 F.2d 828 (D.C. Cir. 1988),
reh'g en banc denied, 850 F. 2d 796 (D.C. Cir. 1988); 717 F. Supp. 854 (D.D.C.
1989). Following a very serious riot, in 1986 the prisoners confined to the
Occoquan Facility filed this lawsuit in an effort to reduce extreme overcrowding
and to remedy other life and health threatening conditions. (See 41 Hurt, 14
Buildings Set Afire in Day of Uprisings at Lorton; Jail Crowding Crisis Worsens
Drastically,WASH. POST, July 11, 1986, at Al.) The court entered a preliminary
and a permanent injunction requiring the District to reduce the population and to
take specific action concerning access to health and mental health services,
environmental health and sanitation, prisoner classification, security and fire
safety. The District appealed the case and the Court of Appeals for the District of
Columbia Circuit reversed and remanded. The case was retried in 1989 and again
the court enjoined the District to reduce the population and to remedy specific
unconstitutional conditions.
2. John Doe v. District of Columbia, No. 79-1726 (D.D.C.) (Green, J.); 697
F.2d 1115 (D.C. Cir. 1983) and 841 F.2d 1133 (D.C. Cir. 1988). This case was
initially filed pro se by prisoners confined to the Maximum Security Facility. The
lawsuit sought to address problems in the prison, including lax security and severe
overcrowding, which had led to an extremely high level of violence. The law firm
of Covington & Burling agreed to represent the plaintiffs, and after a trial and an
appeal, in March 1984, the parties agreed to a court-approved Consent Decree.
The Consent Decree establishes a population ceiling, requires the District to
provide psychological care and educational programs, establishes a program to
insure that prisoners are housed at the appropriate security level, and requires
other measures to increase the security of prisoners confined to the Maximum
Security Facility.
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3. Houser v. District of Columbia, No. 89-11625 (Super. Ct. D.C.) This class
action lawsuit was brought on behalf of all women sentenced under the Youth
Rehabilitation Act (YRA); D.C. CODE ANN. Section 24-801-807. The lawsuit
sought to address the failure of the Department of Corrections to provide to class
members rehabilitative services required by the YRA, and to address inequalities
in the treatment of YRA women and men. The lawsuit was resolved by a consent
decree in 1990. The consent decree requires the District to comply with the
mandates of the YRA by providing educational and vocational programs to YRA
women.
4. Lewis v. Freeman, No. 82-1066 (D.D.C.) (Green, J.) This suit was filed by a
prisoner in the Maximum Security Facility who sought to require the District to
make legal material available to Maximum Security Facility prisoners. This case
was litigated pro se. The case was settled by a consent order which requires the
District to maintain a law library at the Maximum Security Facility and requires
that provisions be made for prisoners who are confined to their cell blocks to have
access to legal materials.
5. Walker v. District of Columbia, No. 90-1411 (D.D.C.) (Sporkin, J.) This
class action lawsuit was brought on behalf of the women and men incarcerated at
the Minimum Security Facility in order to remedy the denial of their meaningful
access to the courts. Prior to the filing of this case, the only law library available to
inmates at the Minimum Security Facility was a small miscellaneous collection of
out-of-date and disorganized law books. On April 30, 1991, the court approved a
consent order that required the District to install and maintain a basic law library,
to employ a law librarian, to maintain an interlibrary loan system so that inmates
have access to materials not available at the prison law library, and to provide a
semi-annual law clerk training program for prisoners. In addition, because the law
library is physically located in the men's portion of the prison, the decree requires
the District to implement procedures insuring that female inmates have equal and
adequate access.
6. Hauhartv. District of Columbia, Docket No. 91-346-DC(N) (Department of
Human Rights and Minority Business Development). This case, brought before
the District of Columbia Human Rights Commission, sought to address the
District's failure to make prison facilities and programs accessible to handicapped
prisoners. The human rights complaint resulted in a settlement that requires the
District to develop a plan to improve accessibility and to insure that programs are
available for handicapped prisoners.
7. Clark v. District of Columbia, No. 81-2027 (D.D.C.) (Green, J.). This suit
was brought in 1981 to improve conditions at the Youth Center (the institution for

THE DISTRICT OF COLUMBIA LAW REVIEW

275

young adults sentenced under the Youth Rehabilitation Act). The settlement of
this case required certain structural improvements at the Youth Center as well as
the employment of additional security and program staff. Men incarcerated
pursuant to the Youth Rehabilitation Act are housed in this prison in Lorton. See
D.C. CODE ANN. Section 24-801-807.
B. Pending Litigation
1. Inmates of Three Lorton Facilities v. District of Columbia, No. 92-1208
(D.D.C.) (Green, J.). This case challenges the adequacy of the medical services for
prisoners confined to the Youth Center and to the Minimum and Medium Security
Facilities. The plaintiffs allege that the District is deliberately indifferent to the
serious medical needs of the prisoners confined to these prisons. Among the
problems identified are inadequate staff, the employment of unlicensed health care
practitioners, lengthy delays in providing necessary medical, psychological and
dental care, inadequate emergency services, inadequate supplies, and an
inadequate physical plant. This case was filed on May 20, 1992 and is currently in
discovery.
2. Ellis v. District of Columbia, No. 91-3041 (D.D.C.) (Green, J.). This suit
challenges constitutional deficiencies in the parole system which delay inmates'
release on parole and aggravate the overcrowding crisis in the District of Columbia
Department of Corrections. The lawsuit addresses three problems: the failure of
the Board of Parole to render initial parole determinations in a timely manner, the
denial of parole contrary to parole regulations, and the failure to hold revocation
hearings in a timely manner. Cross motions for summary judgement are pending.
3. Women Prisoners of the District of Columbia Department of Corrections v.
District of Columbia, No. 93-2052 (D.D.C.) (Green, J.). This case, filed on
October 1, 1993, is the most recent litigation seeking systemic reform in the
Department of Corrections. In this lawsuit, the plaintiffs seek to remedy a variety
of significant conditions that have a severe adverse impact on female prisoners,
including discrimination against women in access to educational and rehabilitative
programs, an atmosphere of and tolerance of sexual harassment and abuse,
inadequate medical and mental health care, and unreasonably harsh conditions of
confinement. See Complaint for Declaratory and Injunctive Relief. In addition, the
Complaint alleges, inter alia, that women prisoners with lower custody
classification should not be housed in a maximum security setting like the
Correctional Treatment Facility (CTF). Female prisoners are housed in the
portion of the facility that was designed as a mental health unit. There is no
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facility in the system designed to house women serving long sentences. Women are
incarcerated only at the Jail, the CTF, and the Minimum Security Facility.
C. Litigation Concerning the Federal Role in Housing District of Columbia
Prisoners
1. United States v. District of Columbia, No. 88-2897 (D.D.C.) (Hogan, J.).
Under District of Columbia law, all persons sentenced to incarceration in the
Superior Court of the District of Columbia are made prisoners of the Attorney
General of the United States. D.C. CODE ANN. Section 24-425. Pursuant to the
statute, the Attorney General must designate prisoners to "appropriate
institutions." Id. Typically, this is the District of Columbia Department of
Corrections. In 1988, the District began to refuse to accept prisoners. The United
States sued the District and obtained an injunction requiring the District to accept
prisoners.

APPENDIX

B

The following is a description of the District's Correctional Institutions:
The District of Columbia Detention Facility ("Jail" or "Central Detention
Facility"). The Jail is located in South East Washington, D.C., and is operated
largely as a pretrial detention facility. It has housing units for both men and
women, an infirmary and two intermediate care mental health cell blocks.
Prisoners are confined in single and double cells. All persons incarcerated by the
Department of Corrections are first confined at the Jail. There is a court-imposed
population ceiling of 1,684 prisoners.
Correctional Treatment Facility ("CTF" or "New Jail"). The CTF is the
newest institution in the system and is located next to the Jail. It began operation
in May, 1992. The CTF has three sections: an intake and diagnostic unit, a
women's prison, and a drug treatment program. There is also an in-patient
infirmary. Approximately 800 prisoners are incarcerated at the CTF. All prisoners
sentenced to incarceration for conviction of a felony are supposed to spend up to
ninety days at the CTF to undergo a classification study. Both men and women are
incarcerated in the CTF.
Central Facility. The Central Facility, located in the Lorton Correctional
Complex in Fairfax County, Virginia, was built in 1914. It is a medium security
prison. Prisoners are housed in large, barracks style dormitories. The Central
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Facility has the largest number of educational and rehabilitative programs. In
addition, it has a dormitory for handicapped prisoners, an intake unit (sometimes
call "Modular 200" because it is a modularly constructed 200-bed dormitory), and
a lock down unit (frequently called "the Control Cells"). There is a court-ordered
population ceiling of 1,326. The Central Facility houses only male prisoners.
Occoquan Facility. The Occoquan Facility is the largest prison located on the
Lorton Correctional Complex. Prisoners incarcerated at the Occoquan Facility are
housed in large, barracks style dormitories. The Occoquan Facility is a medium
security prison with a court-ordered population ceiling of 1,760 prisoners. There is
a punitive lock-down cell block called the "Adjustment Unit." The Occoquan
Facility houses only male prisoners.
Modular Facility. The Modular Facility is located on the grounds of the
Central Facility in Lorton. It was built in 1986 and takes its name from the
construction methods used to build it. Large modular sections were built off-site
and pieced together over a very short period of time. It is used as an annex to the
Jail and houses mostly pre-trial detainees and persons serving a sentence for a
conviction of a misdemeanor. One-half of the prison is single cells and the other
half is large open dormitories. There is a court-ordered population ceiling of 688
prisoners at the Modular Facility. It houses only male prisoners.
Maximum Security Facility. The Maximum Security Facility was built in 1920
and is located next to the Central Facility in Lorton, Virginia. It is the highest
security prison in the system. Prisoners are incarcerated in single cells in seven cell
blocks. Movement in the prison is extremely limited. Most prisoners cannot leave
their cell blocks unless they are in restraints (i.e., handcuffs and/or shackles and/
or waist chain). Pursuant to court order, the Department of Corrections can house
no more than 645 prisoners in this facility. The Maximum Security Facility houses
only male prisoners.
Youth Center. Men incarcerated pursuant to the Youth Rehabilitation Act are
housed in the Youth Center, which is also located in Lorton, Virginia. See D.C.
CODE ANN. Section 24-801-807. To be eligible for a Youth Act sentence, a
prisoner must be between the ages of 18 and 22 at the time of sentencing. In
addition to Youth Act prisoners, there are dormitories for adults who have been
convicted of misdemeanors. Youth Act prisoners are housed in double-bunked
rooms and misdemeanants are housed in large open dormitories. Misdemeanants
and Youth Act prisoners are separated. There are approximately 675 prisoners in
the Youth Center.
Minimum Security Facility. The Minimum Security Facility houses
approximately 950 men and 160 women. Many of the prisoners at the Minimum
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Security Facility participate in work programs that take them into the community
on a daily basis. In order to be assigned to the Minimum Security Facility, a
prisoner must be within 24 months of his or her parole eligibility date and have a
good prison record. Prisoners are housed in large, barracks style dormitories. This
prison is located in the Lorton Correctional Complex.
Medium Security Facility. The Medium Security Facility is located in Lorton.
Prisoners confined to the Medium Security Facility typically have a lower level
custody classification than prisoners at the Central or Occoquan Facilities.
Prisoners are housed in large, barracks style dormitories. The Medium Security
Facility houses approximately 1,000 male prisoners.
Out-of-State Transfer Facilities. Approximately 215 District prisoners are
incarcerated in a privately run county jail in Tennessee. The District prisoners in
Tennessee were sent out-of-state as part of an effort to ease overcrowding in the
District's prisons. See Interstate Corrections Compact, D.C. CODE ANN. § 241001-1002. D.C. prisoners have, over the past five years, been held in prisons and
jails located in Washington state, North Dakota, Louisiana, Texas, Nevada,
Virginia, and Georgia. For a detailed description of these institutions, see D.C. Bar
Coordinating Committee on Prisons and Prisoners, A Primer on Our Prisons,
March 15, 1989. The prisons located in Lorton are collectively called the Lorton
Correctional Complex. The Lorton Correctional Complex is located on a 3,000
acre plot of federal land that has been provided to the District for the purpose of
operating its correctional system.
In addition to the nine prisons and jails, there are ten halfway houses which
incarcerate approximately 1,000 prisoners. There are also approximately 130
prisoners in an in-home electronic monitoring program.

